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The a ^ Society^
^OF WESTERN AUSTRALIA ^

Hon Dr Sally Talbot MLC
Chair

Standing Committee on Legislation
Legislative Council Committee once
I8-32 Parliament Place
WEST PERTH WA 6005

The voice of the legal profee. 10n In Western Australia

Email: IClc@oarliament. wa. qov. au

Dear Dr Talbot

INQUIRY INTO THE GUARD, 4NSH/PANDADMW/$7R4770N(11, EDICA, . RESEARCf*!
AMENDMENT BILL 2020

Thank you for your letter dated 22 April2020 inviting the Law Society of Western Australia to
provide a written submission on matters relating to the amendments to the Guardianshj, and
Admim^tratibn Act f 990 (G&A Act) by the Guard^^nsh^:I and Administration (Medical
Research) Amendment BM 2020 (the Bill).

The Law Society has reviewed the Bill and provides the following comments by reference to
the clause numbers of the Bill and sections of the G&A Act as passed.

Clauses I to 4
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The Law Society has no comment on these clauses.

Sunset Clause

The Law Society notes that the Legislative Council passed an amendment to the Bill (refer to
Message No. 1/4 from the Legislative Council, dated 2 April2020 that inserts into the Act as
passed Section 2(b) providing for the coining into operation of the "sunset clause" (section
13) and the consequential transitional provision (section I5 if section I3 applies).

>

Clause 5
This clause creates a new section 3AA which contains the definition of "medical research"

which is extensive but not exhaustive. As such it appears that sub-sections 3AA(2)(, ) and
(3)(b) have been inserted to provide for flexibility in this regard and to allow for additional
activities or areas of medical research to be added by regulation at a later date.

The Law Society considers that matters of such importance should riot be able to be
prescribed by regulation and recommends the deletion of these two sub-sections of the Act.

Ivy

Clause 6 now section I3 of the G&A Act
No comment

Clause 7 now section 454A 2 i

Under this clause, now section 45(4A)(2)(i), if the plenary guardian is a research decision-
maker for the represented person then the plenary guardian may make research decisions in
relation to the represented person. The Law Society draws the attention of the Committee to
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the fact that such appointments of the plenary guardian as the research decision-maker will
not have been made in existing appointments and further applications to the State
Administrative Tribunal (SAT) to allow for such appointments will be required. Education is
needed to alert the community and legal practitioners as to the need for this.

Clause 8 now section 51 as amended of the G&A Act
The Law Society has no comment on the amendments in this clause.

Clause 9 now section 55A IA of the G&A Act and Clause 11 now section 110 IA of the
G&A Anti

These sections now respectively refer to a guardian or enduring guardian being appointed
the research decision"maker for the represented person and then having the ability (power)
to make a research decision on behalf of the represented person. The Law Society again
notes that his will riot be relevant to any existing guardianship orders unless they are
amended by SAT.

In relation to enduring guardians the existing prescribed forms (see regulation 6 of Schedule
I of the G&A Act regulations) do not provide for the appointment of the enduring guardian as
a research decision-maker for the represented person. Existing enduring guardians will riot
have the power to make such decisions and there is an urgent need for the forms to be
amended to provide for a represented person to have the ability to appoint a research
decision-maker if they so wish.

Again the Society considers there is a need for education of the wider community and the
legal profession in relation to such appointments and the Public Advocate's Information
Guides and booklets will need revision.

If consideration is being given to updating the prescribed form the Law Society would like to
be consulted on its format as members have indicated that in the present version the forms
appear unduly complex and present difficulties for clients who attempt to complete the form
without legal assistance.

Clause IO

The Law Society has no comment on the consequential amendments to the G&A Act
referred to in this clause.

Clause I I now Part 9E of the G&A Act which contains the substantive rovision relation to
medical research

The Law Society notes that consent to a candidate's participation in the medical research
cannot be given by any research decision-maker if that participation is inconsistent with any
advance health directive in operation in respect of the candidate (now section I IOZR(4) of
the G&A Act).

Similarly, a researcher must not conduct medical research in relation to a research
candidate in accordance with an urgent medical research decision (where consent can be
dispensed with) if the researcher is aware, or ought reasonable to be aware, the research is
inconsistent with any advance health directive in operation in respect of the candidate
(section I 10ZS(2) of the G&A Act).

In each instance the Law Society notes the safeguards provided respectively in section
I00ZR and section 110ZS which must be complied with before the researcher can proceed,
in particular, the requirement for a determination to be received from an independent
medical practitioner.



The importance of the advance health directive is highlighted in the above provision.
However, the Law Society foresees problems arising in this area in that the availability of
and access by the researcher to the candidate's advance health directive will prove to be
difficult especially in urgent medical situations.

This points to the need for an easily accessible register for advance health directives and
also Enduring Powers of Guardianship,

The provisions in the acts Amendment (Consent to Medical Treatment) Act 2008, section I I
(to the extent to which they insert sections 11 ORA, 110ZAA, I 00ZAB and I 10ZAC relating to
the establishment of such a register) and section 12 of that Act should be implemented as a
matter of priority to make access to advance health directives readily available riot only in
the case of the legislation currently under review but more generally in health and aged care
settings.

Clause 12 b & d new section 110ZX

The Law Society considers that the section should be amended so that the reliance of the
researcher should be on the lead researcher, not simply another researcher, having
ascertained responsibility for checking that the research action is in accordance with the
research decision.

Overall the Law Society supports the proposed amendments so that this State's medical
research is able to progress and appreciates the opportunity to make this submission.
However, it notes that the amending act only gives effect to 2 of the 86 Recommendations of
the Statutory Review of the G&A Act (Review Report), tabled in Parliament in November
2015, and would urge that urgent consideration now be given to progressing the other
recommendations contained the Review Report,

If you have any queries relating to this submission please contact Mary Woodford, General
Manager Advocacy on 93248646.

Yours sincerely

Nicholas van Hattem
President




